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Purpose: the article is devoted to the analysis of the privalisation processes into Ukraine and the legal
status of state-owned enterprises. Methods of research: the legal basis that regulates relations connected
with the state-owned enterprises, as well the legal status of foreign state-owned enterprises, is analyzed.
Results: the need to save state enterprises of the nagging branches of the economy from thoughtless
privatization. Discussion: regulatory and regulatory issues that arise when implementing the new

privatisational proceduress.
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Formulation of the problem. The 18" of Janu-
ary 2018 trere was Law of Ukraine «On Privatiza-
tion of State and Communal Property» passed by
Parliament and sighed by President of Ukraine [1].
It significantly changed the process of privatization
in Ukraine. As experts say: «The law answers the
question of how to sell quickly, but does not say
how to sell expensive and efficiently. Moreover,
everything has been done to realize state property
cheaply. And in the explanatory note to the bill, the
authors for some reason tried to convince us that
the state has left only a heap of scrap metal, which
it is necessary to immediately install somewhere for
at least one hryvnia, although in reality everything
is not so. This raises questionsy [2].

State of research. The question of the legal na-
ture of the management of state-owned objects
focuses on the attention of such scholars as lawyers
Belianevich O., Vinnuk O., Podcerkovnuy O., Se-
livanova |., Zaruba P.

The purpose of the article there is a further
theoretical development of legal peculiarities of
state-owned enterprises and privatisation influences
to national economy.

Presenting main material. Privatisation is an
ambiguous page of Ukraine history. From the one
hand it helps to increase an income of enterprises
already not state-owned but from the other hand
there are can be traced job cuts, avoidance of taxa-

tion and even in some cases the ventures were neck
and crop closed for usage of the land as the plase
for building block-houses or shopping malls. So,
can we think that privatization deprive our national
economy from such huge economical entity as
state-owned enterprises (hereandafter — SOEs)?
Researchers came to the conclusion that in most
cases privatization leads to increased productivity,
but in Ukraine, on the contrary, it has led to a de-
crease in efficiency. We can seek to pro et contra
justification of privatization and to turn SOEs into
private compfnies but most expedient is to analyse
the experience of foreign countries within this area.
The first privatization wave, between the mid-
1980s and 2000, was predominantly European. The
privatization pace accelerated after 1991, when
Eastern Europe started offering thousands of
stateowned companies for sale. The second privati-
zation wave came in the mid-2000s.

Despite predictions of their demise in the after-
math of the collapse of socialist economies in East-
ern Europe, state-owned enterprises (SOEs) are
very much alive in the global economy. The state is
still in business [3].

The state is a distinctive type of owner. It is an
economic and political organization in its own
right, giving rise to another layer of agency costs —
which might be called the «agency costs of state
capitalism». The main agency cost within the state
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is that between government officials (elected or
not) and citizens, who should in theory be the ulti-
mate beneficiaries of state action. As is well
known, the agency costs within the state are partic-
ularly severe, for various reasons. First, the exit
options enjoyed by citizens are far weaker than
those available to shareholders (and, in non-
democratic societies, the voice option is also virtu-
ally non-existent). Second, the collective action
problem faced by citizens in monitoring politicians
is more intense than the one facing shareholders in
private firms. Third, the lack of a clear consensus
on which objectives the government should pursue
—as well as on the means to accomplish such objec-
tives — hinders the development of effective mech-
anisms of accountability. Consequently, there is
great risk that the actions by government officials
will serve their own interests in enhanced power
and wealth, rather than the interests of citizens [3].

If the state is actively engaged as a shareholder,
this can, in theory, reduce managerial agency prob-
lems but at the cost of increasing the potential for
abuse by the controlling shareholder. As in private
firms, there is a risk that the state will appropriate
to itself a disproportionate share of SOE returns —
what the corporate governance literature calls pe-
cuniary private benefits of control — to the detri-
ment of minority shareholders. State ownership
exacerbates other risks, however, such as the possi-
bility that government officials will appropriate
financial value to themselves to the detriment of
both citizens and minority shareholders — in other
words, the risk of corruption.

Despite extensive privatization, governments
continue to own and operate national commercial
enterprises in such critical sectors as finance, infra-
structure, manufacturing, energy, and natural re-
sources. State-owned sectors in high-income coun-
tries, in major emerging market economies, and in
many low- and middle-income countries have con-
tinued, and even expanded. Indeed, many SOEs
now rank among the world’s largest companies, the
world’s largest investors, and the world’s largest
capital market players. In many countries, SOES in
strategic industries are increasingly viewed as tools
for accelerated development and global expan-
sion [4].

SOEs are organizations founded by governments
having goals along two distinctive dimensions of
performance: social and economic. SOEs are locat-
ed predominantly in emerging economies, but are
also present in developed economies in industries
such as energy, transport, and utilities. Even in the
United States, one of the most pro-market devel-
oped economies, in extreme circumstances the state
intervened in the economy, in effect temporarily
nationalizing firms. Many SOEs own certain re-
sources that governments may wish to keep under
control, such as transportation and communication
networks, in addition to natural resources. In theo-
ry, SOEs are owned by all citizens in a country.
However, in practice they are controlled by state
bureaucrats and politicians. The firms’ citizen-
owners have no corporate governance mechanisms
to monitor the running of SOEs, which may be run
according to politicians’ goals. Officials’ goals
typically support their own political interest, but do
not necessarily support social or economic perfor-
mance — especially since profits go into the gov-
ernments’ coffers, not to the bureaucrats themselves
Overall, political interference results in lower man-
agerial discretion over firm strategy, especially if
the SOEs have a high level of dependence on the
state for resources. While POEs’ owners usually
have economic performance as their main organiza-
tional goal, the owner of SOEs, the state, may have
additional multiple social goals, such as maximiz-
ing social welfare and providing employment pro-
tection, resulting in different slack generation and
usage patterns. The pursuit of social goals and full
employment may override the pursuit of profits and
development of new products, thus potentially
harming firm growth [5].

SOEs should not enjoy a competitive advantage
simply because of their State ownership. SOEs in
formerly non-traded sectors of the economy such as
telecommunications, air and inter-city bus transport
and energy generation are subject to on-going mar-
ket liberalisation initiatives and have become a
focus for competition policy in recent years. There
may be potential to develop greater contestability in
other markets currently dominated by SOEs — for
example in the provision of urban bus services, rail
freight and water services [6].
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Several socio-economic, political and historical
reasons explain why governments have established
and maintain stateowned enterprises. In industries
where conditions are such that it is most efficient if
there is only one supplier (natural monopoly) or
competition is imperfect, governments have often
opted for direct control of the service providers.
SOEs have also been established to carry out na-
tionally strategic but risky or long-term investments
where private sector investors were not availa-
ble [7].

While SOE boards may lay claim to having in-
dependent directors, it may be in name only. Where
undue political influence is involved, such directors
might be given a place at the board table by virtue
of their political connections, rather than for their
professional skills and industry expertise. If they
are reliant on the politicalpowers-that-be for their
position they may not want to challenge bad deci-
sions. Plus, being in the minority on the board
makes it a bit awkward to challenge the majori-
ty [8].

In Western Europe, privatization became a so-
cially accepted policy element after the vigorous
implementation of the United Kingdom’s privatiza-
tion program in the mid-1980s. In Latin America,
where state entrepreneurship has a long tradition,
privatization was introduced as part of fiscal ad-
justments to the debt crisis in the early 1980s. After
the collapse of communist regimes in Central and
Eastern Europe and the former Soviet Union, the
SOE reforms and privatization became central ele-
ments of a comprehensive transformation process
to create market economies based on private prop-
erty rights. These world-wide trends in privatization
imply a massive transfer of ownership and control
rights to the private sector over the ten-year period
from 1984 to 1994 [9].

Privatisation is not an automatic solution to im-
proving the quality of goods and services available
to businesses or the performance of state-owned
enterprises. The evidence suggests that if privatisa-
tion is to improve the provision of infrastructure
and services and the performance of firms over the
longer term, it needs to be complemented by poli-
cies that promote competition and effective regula-
tion of the industries in question [6].

In Finland, the 2007 State Shareholding and
Ownership Steering Act, transferring most SOEs to
an ownership unit in the Prime Minister’s Office, is
seen as having been instrumental in enhancing the
separation of the ownership function from the regu-
latory and sector policy responsibilities of branch
ministries. In Korea, the 2007 Public Entity Man-
agement Act represented major legal and regulatory
changes not only to SOEs but to any other kind of
autonomous body controlled by the state. The main
gist of the reform has been to create a more unified
institutional framework in which all types of public
institutions can be addressed. Among the conse-
quences of the reform, any public institution re-
gardless of legal form is considered as an SOE if it
has more than 50 employees and generates at least
50% of its total revenues through its own earnings.
Mexico has provided OECD with in-depth infor-
mation on its SOE sector. In Poland, the draft bill
before parliament (first tabled in 2008) aims to
collect in one legal act all regulations on the treas-
ury ownership function that are currently contained
in various laws. (These include, in particular, the
«Commercialisation and Privatisation Act» and the
«Act on Rules for the Exercise of Treasury
Rights»). The draft law proposes significant change
in the SOE sector, for example by proposing corpo-
ratisation of all noncommercialised «state-owned
enterprises» under the general Commercial Code
(as well as the State Enterprises Act) or alternative-
ly liquidate them. It also introduces incentives for
greater involvement of local authorities in publicly
owned commercial entities. The draft Bill further
includes measures to ensure a more flexible, entire-
ly professional management; an economically effi-
cient utilisation of assets; and a strengthening of
ownership oversight with SOEs. As a consequence
of the Bill, the ownership function — currently frac-
tured but with the Ministry of Treasury overseeing
by far the largest number of SOEs — would become
more centralised, with the Ministry of Treasury
exercising a measure of oversight over all state-
owned entities. The Belgian authorities have noti-
fied a small inaccuracy in previous reporting con-
cerning their ownership architecture. (Belgium was
described as having a wholly centralised structure.)
The responsibility for SOEs is mostly with the
Minister for State Owned Assets, but some gov-
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ernment participations are owned by a separate
holding company. The Czech Republic, in Janu-
ary 2006, disbanded the National Property Fund
(NPF), which had been established as a central
privatisation and state ownership agency at the
beginning of the transition period. The role of the
NPF was, in all essentials, taken over by the Minis-
try of Finance. The Czech ownership model re-
mains dual, with sector ministries nominating SOE
directors and voting the States shares and the Min-
istry of Finance in charge of SOEs operational
performance. In Finland, the 2007 legal reform
created a comparatively centralised ownership
structure for SOEs. The Ownership Steering De-
partment, serving as the ownership agency, is ad-
ministratively located in the Prime Ministers Office
and is politically accountable to the Minister of
Defence — who was chosen for this role because his
ministry is not involved in the oversight of any
individual SOEs. Subsequently, in 2008 a state
holding company, overseen by the Steering De-
partment, in 2008, was established to which gov-
ernment shareholdings in a number of listed com-
panies was transferred. This was seen as an attempt
to further safeguard the commercial orientation of
the listed companies concerned by «insulating»
them through another layer of corporate board re-
sponsibility. At the time of the first reform, the
Finnish government further approved State Owner-
ship Policy, outlining the key principles and operat-
ing practices of the States ownership function [10].

SOEs are especially prominent in sectors of the
economy that provide critical services for business-
es and consumers and that contribute directly to
economic growth and poverty reduction:
« Infrastructure. In many if not most countries,
SOEs continue to provide power, rail, and water
services, as well as telecommunications services in
some countries. « Banking and other financial ser-
vices. State ownership in commercial banks has
declined considerably over the past four decades,
from an average of 67 percent of total banking
assets in 1970 to 22 percent in 2009 (World Bank
2012). Yet, SOEs in this sector occupy a dominant-
position in many cases. In 2010, state banks ex-
ceeded half the assets of the banking systems in
Algeria, Belarus, China, the Arab Republic of

Egypt, India, and the Syrian Arab Republic. In
other major emerging market countries — such as
Argentina, Brazil, Indonesia, the Republic of Ko-
rea, Poland, Russia, and Turkey — state banks do
not lead the process of credit creation but still have
an asset market share between 20 and 50 percent
(World Bank 2012). « Oil and gas. The 13 largest
oil companies, controlling 75 percent of global oil
reserves and production, are state owned, while
conventional ~ multinationals  produce  only
10 percent of the world’s oil and hold just 3 percent
of known reserves. ¢ Industry and services. The
presence of SOEs has generally declined in these
sectors, with notable exceptions. In Vietnam, for
example, SOEs enjoy near-monopoly status in the
production of several goods and services, including
fertilizer (99 percent), and have maintained a large
presence in such consumer goods as cement
(51 percent), beer (41 percent), refi ned sugar
(37 percent), textiles (21 percent), and chemicals
(21 percent) (World Bank 2011).

The benefits of good corporate governance, a
number of governments in developed and develop-
ing economies alike are taking concrete actions to
address the above challenges inorder to:
(1) enhance the competitiveness of SOEs and the
economy as a whole; (2) provide critical infrastruc-
ture, fi nancial, and other services in a more effi
cient and cost-eff ective manner; (3) reduce the fi
scal burden and fi scal risk of SOEs while improv-
ing their access to external sources of fi
nance through  the capital markets; and
(4) strengthen transparency and accountability [4].

Conclusions. Taking advantage of the oppor-
tunity to use the debt to reduce the book value of
enterprises with a hammer, important state enter-
prises can leave for a penny. The subsequent opti-
mization of business processes is likely to deprive a
large number of employees of such state-owned
enterprises. The experience of foreign states ana-
lyzed in this article shows a false way of such pri-
vatization.
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Mema: cmamms npucéaueHa aHanizy HPABOBO2O CMAMYCY O0ePHCABHUX NIONpUEMcmE 8 YKpaiHi.
Memoou oocnioxicenna: ananizyemovcs npasosa 0CHO8A, AKA Pe2yntoe€ 8iOHOCUHU, MO8 A3AHI 3 0EPHCABHUMU
NIONPUEMCIBAMU, a4 MAKOXC HNPABOSULl CMAamyc IHO3eMHUX OepicasHux nionpuemcms. Pezynomamu:
002pyHmMOoByembCsl HeoOXiOHicmy He Odonycmumu 0e30yMHOI npusamusayii 0epicasHux HiONPUEMCE
oKkpemux eanyzeti ekoHomixu. Qb2060penna: npobIeMHi NUMAHHSA, WO BUHUKAIOMb NPU BNPOBAOIHCEHHT HOBOI
npoyedypu npusamusayii.
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Memoowst uccnedosanus: aHaru3upyemcs Npagosas. OCHO8A, pecyIupyroujas OMHOWEHUS, CEA3AHHblE C
20CYOapCmBenHbIMU  NPEONPUAIMUAMY, a MAKXHCce NPAOSOl CMAmMyC UHOCMPAHHBIX 20CYO0apCMEEeHHbIX
npeonpuamuii. Pesyismamosl 000cHO8bl8aemcsi He0OX00UMOCMb He OONYCMUms 6e30YMHOU NPUSAMuU3ayuu
20CY0apCmeenHblX NPeOnpusmuil OmoeIbHblX ompacieti S9Konomuku. Qocyxcoenue: npobiemusie 80npPoCH,
B03HUKAIOWUE NPU 8HEOPEHUU HOBOU NPOYedYPbl NPUSAMUIAYUL.

Kntoueswie cnosa: cocyoapcmeenmvie npeOnpusmus, UHOCMPAHHbIE 20CYOAPCMEEHHble NPeOnpusmus.,
npueamu3ayus.

Opuduynruti sicHuk 3 (48) 2018 165



